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STATEMENT OF QUESTIONS PRESENTED 


The Appellees believe that the questions presented | 
by the Appellant are substantially correct. | 








STATUTES INVOLVED 3 « 
SUMMARY OF ARGUMENT 


ARGUMENT: 


I, Since The Purposes Of Section 76 Of The Motor Vehicle 
Regulations Are To Promote The Safety Of The Public 
And To Facilitate Vehicular Movement, Whether Or 
Not The Violation Of This Section Was The Proximate 
Cause Of Appellee’s Serious Injury Raised Questions To 
Be Determined By The Jury . © © © © © « 


The Thrust Of The Second Assignment Of Error By 
Appellant Transit Does Not Appear To Be Directed 
Against The Appellee, MissSlingland . . . . . 


In View Of Title 11, Section 1120 Of The District Of 
Columbia Code And Decisions Holding That Statute 
Constitutional, The Trial Court Did Not Err In Denying 
Transit’s Request For A New Jury Panel .  . 2. we 


Upon The Evidence Adduced By Both Appellants And 
Appellee Herein, The Trial Court's Charge On The 
Doctrine Of Res Ipsa Loquitur Was Proper + 2 =e 
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STATUTES INVOLVED 
D. C. Code, 1951 Ed. 811-1420 


"811-1420 (18:360). Exemption from jury service-- 
Government employees qualified--Salary not diminished. 


"All executive and judicial officers of the Government 
of the United States and of the District of Columbia, all 
officers and'enlisted men of the Army, Navy, Marine Corps, 
and Coast Guard of the United States in active service, those 
connected with the police and fire departments of the United 
States and of the District of Columbia, counselors and attor- 
neys-at-law in actual practice, ministers of the gospel and 
clergymen of every denomination, practicing physicians and 
surgeons, keepers of hospitals, asylums, almshouses, or 
other charitable institutions created by or under the laws 
relating to the District of Columbia, captains and masters 
and other persons employed on vessels navigating the waters 
of the District of Columbia shall be exempt from jury duty, 
and their names shall not be placed on the jury lists. 


"All other persons, otherwise qualified according to 
law whether employed in the service of the government of 
the United States or of the District of Columbia, all officers 
and enlisted men of the National Guard of the District of 
Columbia, both active and retired, all officers and enlisted 
men of the Military, Naval, Marine, and Coast Guard Re- 
serve Corps of the United States, all notaries public, all 
postmasters and those who are the recipients or benefici- 
aries of a pension or other gratuity from the Federal or 
District Government or who have contracts with the United 
States or the District of Columbia, shall be qualified to 
serve as jurors in the District of Columbia and shall not 
be exempt from such service: Provided, That employees 
of Government of the United States or of the District of 
Columbia in active service who are called upon to sit on 
juries shall not be paid for such jury service but their 
salary shall not be diminished during their term of serv- 
ice by virtue of such service, nor shall such period of 
service be deducted from any leave of absence authorized 
by law. (Mar. 3,1901, 31 Stat.1224, ch.854, 8217; Feb. 18, 
1909, >) Stat. 636, ch.146, 873; Aug. 22, 1935, 49 Stat. 682, 
ch. 605)." 
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SUMMARY OF ARGUMENT | 
| 
1. Appellee urges that Sec. 76 of the Motor Vehicle Regulations 
for the District of Columbia in force and effect on the date of the occur- 
rence forming the basis for this litigation is an ordinance whose pur- 
poses are twofold: (1) the safety of the public, including passengers on 
motor buses, and (2) the orderly, organized flow of vehicular traffic. 


When Appellant's driver left his coach parked diagonally to the 
north curb of Irving Street, N. W., near its intersection with 14th 
Street, with the rear portion of the bus blocking the entire lane reserved 
for westbound traffic on Irving Street, a situation endangering the safety 
of its passengers was created for this negligence clearly occasioned a 
completely forseeable traffic hazard on this heavily travelled cross- 
town artery. This act was a breach of its duty of high degree of care 
owed to its passengers, Appellee herein; and was in its nature a con- 
tinuing wrong which culminated in the impact with the mail truck and 
without which the Appellee would not have been injured. This is true 
notwithstanding Sec. 17 of the Motor Vehicle Regulations. 


The question of whether the violation of Sec. 76 was a proximate 
cause of the Appellee’s injuries and disabilities was therefore a matter 
to be determined by the jury. i 


2. Employees of the United States and of the District of Columbia 
serve on juries in actions in which the Federal Government is a party 
by virtue of Title 11, Sec. 1420, District of Columbia Code, 1951 Ed. 
This statute's constitutionality has been upheld. It, in effect, does 
away with the cry of "implied bias" of a government worker on the 





grounds of the employer-employee relationship. In view of this the 
trial judge acted correctly in denying Transit's motion to strike the 
jury panel. | 


The charge to the jury on the doctrine of res ipsa loquitur was 
not erroneous in any view, and most certainly not upon the evidence 
adduced by the Appellant herein in its affirmative case. 
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Accordingly, Appellee respectfully urges that this judgment be 
affirmed. 


ARGUMENT 


I. SINCE THE PURPOSES OF SECTION 76 OF THE 
MOTOR VEHICLE REGULATIONS ARE TO PRO- 
MOTE THE SAFETY OF THE PUBLIC AND TO 
FACILITATE VEHICULAR MOVEMENT, WHETHER 
OR NOT THE VIOLATION OF THIS SECTION WAS 
THE PROXIMATE CAUSE OF APPELLEE'S SERIOUS 
INJURY RAISED QUESTIONS TO BE DETERMINED 
BY THE JURY 


In Appellee’s view the crucial questions raised by Appellant's 
brief under Part 1 seem to be: (a) was Section 76 of the Motor Vehicle 
Regulations of the District of Columbia intended to promote the safety 
of the public, including passengers on buses and streetcars, and if so, 
then (b) was its violation a proximate cause of the Appellee's injuries 
and disabilities. 


Preliminarily it might be well to state that Appellee does not 
disagree with counsel for Appellant Transit Company that under the ex- 
press wording of Section 76, Transit could have double parked and prob- 
ably even angled into the curb of Irving Street to take on or discharge 
passengers but as Section 76 clearly states: ". . . only long enough to 
actually take on or let off passengers."" When, however, the bus driver, 
after he had completed taking on or discharging passengers, had the 
very minor collision with the Coca-Cola truck, and thereafter left his 
bus parked diagonally to the curb of Irving Street blocking the entire 
westbound lane of that street, he was clearly in violation of Section 76. 
Moreover, even without consideration of the traffic ordinance, Appellee 
contends that to leave a bus, as the evidence indicates this driver did, 
on a heavily traveled cross-town artery such as Irving Street, evidenced 
a breach of the duty of high degree of care of its passengers by the 
Appellant, a common carrier. 
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In Violette v. Campbell, 134 A. 2d 330, decided by the Municipal 
Court of Appeals for the District of Columbia in 1957, that Court, 
through Judge Quinn, ruled on the precise point as to whether or not 
Section 76 of the Traffic Regulations is designed for the safety of the 
public and consequently whether or not a violation thereof could form a 
basis for a finding of negligence. This question was answered by that 
Court in the affirmative. While it is true that a decision of eo Municipal 
Court of Appeals for the District of Columbia is not binding upon the 
Circuit Court, nevertheless, it is persuasive. 


Moreover, it has been generally held that statutes or ordinances 
which prohibit angle parking have as their purpose the protection of the 
public. Pugh v. Akron-Chicago Transportation Co., 137 Ohio St. 164, 

28 N.E. 2d 501 (1940). And in Murphy v. St.Clair Brewing Co., 41 Cal. 
App. 2d 535, 107 P. 2d 273 (1940) wherein the plaintiff, a streetcar pas- 
senger, sustained injuries because of a truck parking in violation of an 
ordinance requiring trucks to park parallel to the curb, the Court stated: 
"Obviously, one of the purposes of such sedttcnees 
is to afford the public traveling on the road, including | 


those riding on streetcars, the maximum possible degree 
of safety." 


An excellent annotation on both the question of the purpose of such 
ordinances and the factor of proximate causation appears in 17 A. L. R. 
2d 582 following the opinion in Northern Indiana Transit, Inc. v. Burk, 
228 Ind.162, 89 N.E. 2d 905,17 A. L. R. 2d 572, wherein it was held that 
such ordinance has particular applicability to motor buses, since the 
greater length of the bus would, if it were parked at an angle, cause it 
to occupy more of the street, and more greatly impair the safety of 
other moving traffic. | 





Miss Slingland is no less a member of the public because she was 
a passenger on a Transit bus parked in violation of the ordinance. If 
Section 76 is intended to promote both the safety of the public as well 
as to facilitate the flow of vehicular traffic, its breach under the evi- 
dence of this case most certainly is negligence for it set in motion the 
| 


——————————————————____ __ ___  ___———] ~~ 
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circumstances which culminated in Appellee's injuries. As stated by 

Chief Judge Edgerton in Ross v. Hartman, 78 U.S. App.D.C.217, 139 

F.2d 14: 





"Violation of an ordinance intended to promote safety 

is negligence. If by creating the hazard which the ordinance 

was intended to avoid it brings about the harm which the or- 

dinance was intended to prevent, it is a legal cause of the 
harm. This comes only to saying that in such circum- 

stances the law has no reason to ignore and does not ignore 

the causal relation which obviously ‘exists in fact. The 

law has emellent reason to recognize it, since it is the very 

relation which the makers of the ordinance anticipated." 

The bus driver's actions not only left Miss Slingland in a place 
of danger, which violated his employer's duty to her as a passenger, 
but materially increased the hazards to other motorists using Irving 
Street in each direction by forcing westbound motorists to cross the 
center line and go into the eastbound lane in order to get around the 
bas. The mail truck driver testified, after his recollection had been 
refreshed by a written statement made soon after this accident, that he 
had to cross onto the wrong side of the road to get around the bus and 
in so doing he was "squeezed" by eastbound traffic, which caused him 
to strike the bus. While the mail truck driver cannot be excused for 
his failure to maintain a proper lookout, most certainly Transit was 
properly charged with a continuing wrong in illegally parking, one 


without which this accident might not have occurred. 


This dereliction on the part of the bus driver becomes more cul- 
pable in view of his testimony under cross-examination that after the 
minor scraping with the Coca-Cola truck he got off his bus, looked at 
the damage to the Coca-Cola truck, saw that the two vehicles were not 
physically attached, and realized that there was room in front of the 
Coca-Cola truck along the north curb east of 14th Street into which his 
bus could have been positioned before he began his search of the neigh- 
borhood stores in an effort to locate the driver of the Coca-Cola truck 
(J. A. 66, 67, 70). The violation of Section 76 began at this point and con- 
tinued until the impact between the mail truck and the bus. 





Appellee fails to see where Public Utilities Commission Order 
No. 711, Sec. 3(0) adds or detracts from Transit's position. The negli- 
gence, including the violation of Section 76, was subsequent to the re- 
quirement of this section. Similarly, Section 17 of the Motor Vehicle 
Regulations does not either expressly or by implication grant Transit 
the right to violate Section 76. It is the "leaving after colliding" ordi- 
nance, penal in nature. Would Transit lead this Court to believe that if 
their driver had pulled the bus to a position of safety alongside the curb 
before looking for the other driver, the Transit driver would have been 
subject to prosecution under Section 17? Obviously not. However, had 
he pulled to the curb Transit would not have violated Section 76. 


In opposition to Transit's contention that the act of the mail truck 





driver was an independent, intervening wrong, ergo that Transit's negli- 
gence was only a remote cause and not a proximate cause, the case of 
Ross v. Hartman, supra, convincingly demonstrates the error of Tran- 
sit's thinking. : 


"The fact that the intermeddler's conduct was itself ja 
proximate cause of the harm, and was probably criminal, 
is immaterial. Janof v. Newsom involved a statute which 
forbade employment agencies to recommend servants with- 
out investigating their references. An agency recommended 
a servant to the plaintiff without investigation, the plaintiff 
employed the servant, and the servant robbed the plaintiff. 
This court held the agency responsible for the plaintiff's 
loss. In that case as in this, the conduct of the defendant 
or his agent was negligent precisely because it created a 
risk that a third person would act improperly. In such cir- 
cumstances the fact that a third person does act improperly 
is not an intelligible reason for excusing the defendant. | 


"There are practical as well as theoretical reasons 
for not excusing him. The rule we are adopting tends to) 
make the streets safer by discouraging the hazardous | 
conduct which the ordinance forbids. It puts the burden | 
of the risk, as far as may be, upon those who create it. 
Appellee's agent created a risk which was both obvious | 
and prohibited. Since the appellee was responsibie for | 
the risk, it is fairer to hold him responsible for the harm 


than to deny a remedy for the innocent victim." | 
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Howard v. Swagart, 82 U.S. App. D.C.147, 161 F.2d 651 (1947), 
cited by Transit, is clearly distinguishable from Ross v. Hartman, In 
Swagart, one who had stolen a car from his employer subsequently loaned 
it to a third who was unaware that the car was stolen. The court held 
that the third party's negligence was the second intervening cause, the 
first being the theft, and accordingly any negligence of the employer in 
making the car available to the thief was broken by the thief's loan of the 
vehicle to the one driving when the accident occurred. But in the case 
at bar Transit's negligence when viewed either by common law prin- 
ciples or by the violation of Section 76 was a continuing wrong which 
impeded the flow of traffic and are we to say that reasonable men could 
not differ as to whether or not this continuing act of negligence was a 
proximate cause of Miss Slingland's injuries. The negligence of the 
Appellants are concurrent in that their independent negligence combined 
proximately to cause the Appellee's injuries. 


The Court's attention is directed to Eberhart v. Abshire, 7th Cir. 
158 F.2d 24 (1946), wherein the defendant parked his vehicle along a 
roadway blocking only a portion of one of two eastbound lanes in clear 
violation of an Indiana statute requiring stopped or parked vehicles un- 
less disabled to pull completely off the highway. While so parked for 
from five to ten minutes during the early afternoon, a truck coming east 
struck the rear of defendant's car and drove it into the plaintiff, a pedes- 
trian, who was standing at a bus stop a short distance east of the parked 
car. From an adverse verdict the defendant appealed claiming, inter 
alia, that assuming his violation of the statute to be negligence, that 
negligence was not the proximate cause of the plaintiff's injuries but only 
a remote cause in view of the time element and the intervening negli- 
gence of the truck driver. The Seventh Circuit, through Judge Kerner, 
stated in a lucid opinion, at 27: 


"In our case, when defendant left his automobile standing 
partially on the highway, he violated the statute and was guilty 
of negligence per se. He was immediately put on notice of 
possible traffic accidents which were reasonably foreseeable 





9 


as a result of his negligence, even though the manner | 
in which they occurred might possibly seem fantastic. | 
Defendant's negligence related just as much to plaintiff | 
who was standing on the berm of the highway, as it did | 
to motorists who were driving east on the highway. The 


foreseeability of the type of accident which occurred in | 
the instant case and was_ set in motion by the negligence 


of Abshire was actual and could have been anticipated. | 
The colliding of a vehicle approaching from the rear with 


the automobile standing partially on the highway was not 
at all improbable and the possibility that the moving | 
vehicle might be a heavy truck which might strike the 
standing and lighter defendant's automobile and cause | 
it to pitch forward against the plaintiff, who was prop-| 
erly stationed off the highway and at a signal bus stop,| 
likewise was plausible and not improbable. While the __, 
negligence of May [the striking truck driver] was pos- | 
sibly the primary cause of the accident, the negligence 
of Abshire related to plaintiff and was the producing or 
the direct cause of the injuries to plaintiff." (Under- | 
scoring and brackets added). | 


, | 
Similarly, in Memphis Gas & Electric Co. v. Creighton, 6th Cir. 
183 Fed. 552 (1910), cited with approval by Justice Sutherland in Miller 


v. Union Pacific R. Co., 290 U.S. 227, the court held that the act of a 


woman in lighting a match to attempt to discover the source of escaping 


| 
gas three hours after she had notified the defendant company ‘and had 


been told a repairman would be sent, was not held to be an independent 
intervening cause of the injuries suffered by the plaintiff due to explosion. 
The rationale of the decision seems to rest on foreseeability for the 
court stated at 555: | 


"It is contended that it could not have been foreseen 
as probable that a lighted match would be put near the gas, 
and that therefore the defendant would not be liable for: an 
accident caused thereby. There are many cases in which 
such language has been employed, but incorrectly as we 
think. If the thing done produces immediate danger of! in- 
jury, it is not necessary that the author of it should have 
in mind all the particular results which might ieee from 
the presence of the danger. (citing cases)" 
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ll. THE THRUST OF THE SECOND ASSIGNMENT OF ERROR 
BY APPELLANT TRANSIT DOES NOT APPEAR TO BE 
DIRECTED AGAINST THE APPELLEE, MISS SLINGLAND 


I. IN VIEW OF TITLE 11, SECTION 1420 OF THE DISTRICT 
OF COLUMBIA CODE AND DECISIONS HOLDING THAT 
STATUTE CONSTITUTIONAL, THE TRIAL COURT DID 
NOT ERR.IN DENYING TRANSIT'S REQUEST FOR A NEW 
JURY PANEL 


Transit was not entitled to a new panel because some of the 
panel were government employees. The Supreme Court in Crawford v. 
United States, 212 U.S. 183 (1908), did hold that at common law govern- 
ment employees were disqualified for jury service in federal prosecu- 
tions; however, Congress by its Act of August 22,1935, 49 Stat.682, ch. 
605, now D.C. Code, 1951 Ed., 11-1420 specifically removed this dis- 
qualification in all types of cases. In effect the statute did away with 
the shout of "implied bias" for the District of Columbia. 


Appellee’s: search of the law has revealed no action of a civil 
nature in which this exact contention was made. However, whether the 
attack be in a criminal prosecution by the United States or in a civil 
case such as the one at bar, the bases could only be that the statute 
violates either the "due process clause" of the Fifth Amendment of the 
Constitution or the right to an impartial jury as guaranteed by the Sixth 
Amendment. Certainly, no greater right to redress in a civil action as 
contrasted with a crimina] prosecution has been demonstrated by the 
Appellant. Moreover, the aforementioned statute's constitutionality was 
unsuccessfully attacked in United States v. Wood, 299 U.S.123, 57S. Ct. 
177, 81 L.Ed.78. Wood has been followed in Frazier v. United States, 
335 U.S. 497, 69 S.Ct. 201, 93 L. Ed. 187; Dennis v. United States, 339 
U.S.162, 70S. Ct.519, 94 L.Ed. 734; and specifically by this Circuit 
in Wright v. United States, 87 U.S. App. D.C. 67, 183 F.2d 821. 


Upon the foregoing statutory authority and cases upholding the 
constitutionality of the statute, the Appellant's contention herein is 
wholly without merit. 
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IV. UPON THE EVIDENCE ADDUCED BY BOTH APPEL- 
LANTS AND APPELLEE HEREIN, THE TRIAL 
COURT'S CHARGE ON THE DOCTRINE OF RES IPSA 


LOQUITUR WAS PROPER | 


| 

Transit's contention that the court erred in that portion of the 
charge which dealt with the effect of the doctrine of res ipsa loquitur is 
wholly without merit under the evidence in this action. While it may be 
true that a defendant against whom the doctrine is properly inyoked need 
not offer evidence to rebut the inference, he does this at the peril of an 
adverse verdict. The inference alone is sufficient to support a verdict 
for the plaintiff; however it does not compel recovery for the plaintiff. 


Sweeney v. Ewing, 228 U.S. 233. | 


Assuming arguendo that what Transit says is so, if enor there 
be that error is harmless for Transit actually did offer affirmative evi- 
dence through its bus driver in an effort to offset the inference. Had 
Transit put on no case, their position here might be worthy of at least 
consideration, but in the complexion of this record it is not for whether 
they were required to or not, the fact remains that they chose to and did 
offer positive evidence. What they now urge is that had they not elected 
to introduce evidence in their own behalf, the charge would not have 
correctly stated the law. 


' 
| 
1 





CONCLUSION 


For all of the foregoing reasons, Appellee contends that each of 
the errors assigned by Appellant Transit and relating to her are with- 
out merit and accordingly respectfully suggests that this Honorable 


Court affirm the judgment of the court below entered upon a jury verdict. 


JOSEPH S. McCARTHY 
WILBERT McINERNEY 
EDWARD C. DONAHUE 


1000 Connecticut Avenue 
Washington 6, D. C. 
Attorneys for Appellee 
| 
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QUESTIONS PRESENTED 


In the opinion of the United States, the questions pre- 
sented in No. 14,649 by the appeal of D. C. Transit Sys- 
tem, Inc. are: 


1. Whether a jury verdict holding Transit liable 
was supported by the proof that Transit had violated 
a traffic regulation, parking in such manner as to 
squeeze two-way traffic into one lane, and that an acci- 
dent resulted when an United States vehicle struck 
Transit’s bus, injuring the plaintiff. 

2. If the answer to 1 is yes, whether the district 
court properly denied Transit’s claim for indemnity 
from the United States, in view of the concurrent 
negligence of both defendants. 





The question presented in No. 14,706 by the appeal of 
the United States is: 


Whether the district court properly directed con- 
tribution between Transit and the United States, con- 
current tortfeasors against whom judgments in dif- 
ferent amounts had been entered, when the standard 
for contribution—one-half the judgment to be satis- 
fied—will result in payment by the United States of 
75 percent of its liability to the plaintiff, as com- 
pared with Transit’s payment of 50 percent of its 
liability. 











Questions presented ..........-.--...----------------- 

Jurisdictional statement 

Counter-statement of the Case ..............--c-csscce-eseseceneeenesnneecnnnenece 
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tained as a result of the defendants’ negligence was 
brought against the United States under the Federal Tort 
Claims Act (28 U.S.C. 1346(b)), and against Transit’s 
predecessor, under D. C. Code, Sec. 11-306. Cross-claims 
were asserted between the defendants, under F. R. Civ. 
P. 13(g). The complaint, answers and cross-claims are 
at J.A. 2-8, the judgments and orders below at J.A. 13-14, 
18-22. In No. 14,706, the United States appeals from 
the order fixing contribution between the defendants, at 
J.A, 21-22. 

The jurisdiction of this Court rests upon 28 U.S.C. 1291. 


COUNTER-STATEMENT OF THE CASE 


The United States accepts D. C. Transit’s statement of 
the case; it 3s correct as far as it goes. However, Transit 
omitted certain details of the accident in suit which were 
essential to the decision below, and with which its state- 
ment must be supplemented. 


1. The position of Transit’s bus. Irving Street, at 14th 
Street, N.W., had the width of about four cars on March 
29, 1955. Since vehicles were parked in both outside 
lanes, two lanes were open for moving traffic, one east- 
pound and the other westbound (J.A. 45, 55, 69). At the 
time of the accident, Transit’s bus was parked at an 
angle, with its right front edging into the eurb, and the 
rear end was completely in the second, westbound traffic 
lane (J.A. 47, 55, 69). ‘Several westbound vehicles passed 
the bus in that position, as appellant states (Transit brief, 
p. 3). But since the bus blocked the westbound lane, it is 
clear, as the bus driver admitted, that westbound vehicles 
had to pull out into the eastbound lane to pass. (J.A. 
69, 55, 53). | 

9. The action of the bus driver, Transit’s employee. He 
conceded that after his bus scraped against the stationary 
Coca-Cola truck, he could have moved it forward out of 
the traffic lane and parked parallel and next to the curb 
on Irving Street; this would have been close to the in- 
tersection, and not at the designated bus stop (J A. 67, 
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71). He could also have backed ont, to avoid risk of 
further scraping (J.A. 70). Instead, after realizing that 
almost no damage had been caused (J.A. 64, 70-71), the 
driver left the bus parked at an angle without any attempt 
to warn his passengers or the following traffic (J.A. 39, 
47, 71). He stated that he entered a nearby delicatessen, 
looked for the driver of the Coca-Cola truck and, while 
leaving, he heard the collision of the mail truck with the 
bus (J.A. 64, 67-8, 71). On the other hand, plaintiff 
Margaret H. Slingland testified that the driver left the 
bus unattended for about ten minutes and went into sev- 
eral business establishments on Irving Street and Four- 
teenth Street (J.A. 36-37, 39-40, 44). He was clearly 
gone sufficient time for other westbound buses to pass 
and for some of Miss Slingland’s fellow-passengers to 
transfer to them (J.A. 37, 40, 69-70). 

3. The action of the driver of the mail truck, the em- 
ployee of the United States. The Government driver testi- 
fied that he stopped for a few minutes “at an absolute 
standstill” behind the bus, which was blocking the west- 
bound lane and which he thought was taking on passen- 
gers. When the bus did not move, he sought to drive 
around it and the accident ensued (J.A. 45, 46-47, 48, 
90, 53, 55). After refreshing his recollection with a con- 
temporaneous statement, the witness testified that as he 
attempted to pass, opposing eastbound traffic approached, 
he was compelled to pull over close to the bus, and his 
truck then struck the left rear of the bus (J.A. 54).2 

The plaintiff obtained a judgment against Transit in 
the amount of $15,000, based upon a jury verdict in the 
amount of $25,000 and a remittitur filed by the plaintiff 
(J.A. 13, 19). The award against the United States, en- 


1The Government driver first stated that he must have mis- 
judged the distance in passing and that he did not recall en- 


authorities shortly after the acciden 
testified as set forth in the text, consistent with the statement 
made in 1955 (J.A. 54). 
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tered July 1, 1958 by the district judge upon his findings 
of fact and conclusions of law, was in the amount of 
$10,000 (J.-A. 19-21). By order of July 1, 1958, the court 
denied Transit’s claim for indemnity or exoneration 
against the United States and declared that Transit and 
the United States were each entitled to judgment by way 
of contribution in any amount which it shall pay to the 
plaintiff in excess of one-half the judgment against it, 
and costs (J.A. 21-22). | 

The notice of appeal of the United States, filed August 
26, 1958, did not contest the plaintiff’s judgment, but 
challenged the propriety of the above order of contribu- 
tion. 


TRAFFIC REGULATION INVOLVED 


Section 76 of the Traffic and Motor Vehicle Regulations 
for the District of Columbia (effective May 1, 1953) pro- 
vides: 


No person shall stand or park a vehicle in a road- 
way other than parallel with the edge of the roadway 
headed in the direction of lawful traffic movement 
and with the right-hand wheels of the vehicle within 
twelve inches of the curb or edge of the roadway, 
except that on a one-way street the left-hand wheels 
may be adjacent and within twelve inches of the left- 
hand curb, and except that a passenger vehicle may 
stop parallel and as near as practicable to parked 
vehicles only long enough to actually take on or let 
off passengers, and a commercial vehicle may stop 

arallel and as near as practicable to parked ve- 

icles while actually engaged in loading or unload- 
ing materials, if no curb space is available within a 
reasonable distance; provided that such vehicle while 
so parked will not unreasonably impede or interfere 
with orderly two-way traffic, and that on one-way 
streets, one lane be kept open for moving traffic. 


| STATEMENT OF POINTS FOR THE APPEAL OF 
| THE UNITED STATES, NO. 14,706 


The district court erred in ordering contribution be- 
tween Transit and the United States, as concurrent tort- 
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feasors, in the amount of one-half of the judgment to be 
satisfied. The entry of a $10,000 judgment against the 
United States precludes requiring the United States to 
pay one-half the $15,000 judgment against Transit. 


SUMMARY OF ARGUMENT 


I 


A. The record below plainly supports the verdict of 
the jury that Transit’s negligence proximately caused the 
accident. Transit’s bus was parked obstructing traffic, 
in violation of a traffic regulation designed for safety, 
and such act has been uniformly held to constitute negli- 
gence. Furthermore, the accident resulted from this neg- 
ligence, by which Transit squeezed two-way traffic into 
one lane and created a hazard for passing vehicles. 
Transit was not relieved of liability by the intervening 
negligence of the driver of the mail truck, which was 
reasonably foreseeable. 

B. Since Transit and the United States were concur- 
rent tortfeasors, the district court properly refused to 
award indemnity and thereby to put the entire burden of 
damages upon the United States. In this jurisdiction, 
indemnity is narrowly applied in a few situations, but 
never in a case where both tortfeasors were negligent, 
e.g., where both had violated traffic rules, as here. In 
the latter situation, contribution is the rule, and the 
burden of the damages is shared among the tortfeasors. 

The authorities relied upon by Transit are not persua- 
sive. They are from other jurisdictions, which have 
sought to expand indemnity because of their lack of power 
to order contribution, and which have become enmeshed 
in distinctions between active and passive negligence, pri- 
mary and secondary fault, extensions of the last clear 
chance rule, ete., all of which have been cogently criti- 
eized by the commentators. Since, in the District of 
Columbia, contribution is available to achieve a fair re- 
sult, indemnity would be unwarranted in this case. In 
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any event, even upon the authorities advanced by Transit, 
this is not a case for indemnity. 


i 


The order below, which directs contribution in the 
amount of one-half the judgment, is erroneous. Such a 
standard is fair when only a single judgment is involved, 
since in paying a pro rata share, each tortfeasor is also 
paying an equal proportion of his actual, or potential, 
liability to the injured party. Here, however, the lia- 
bility of the United States to the plaintiff was fixed in @ 
lower amount, $10,000. The order requiring the United 
States to pay one-half of Transit’s $15,000 liability re- 
sults in inequality: the United States pays 75 percent of 
its liability to plaintiff, while Transit pays 50 percent of 
its liability. The same approach might result in a “con- 
tribution” equal to or greater than the damages recov- 
erable from a tortfeasor by the injured party. 

The theory adopted by the district court has been ex- 
plicitly decried by the commentators. It is precluded 
by the rule that in separate actions for contribution, 2 
concurrent tortfeasor can contest the amount of damages, 
as well as by this Court’s holdings that no contribution 
can be obtained from a concurrent tortfeasor who had a 
personal defense against the injured party, nor from one 
who had entered into a settlement with the injured party. 
A fortiori, the liability of a tortfeasor, when fixed by judg- 
ment after trial, should be the sole measure of his con- 
tribution. 

We submit that contribution should be based solely 
upon the judgment of the United States, the smaller of 
the inconsistent judgments, and that the United States 
should be required to pay only a pro rata share of the 
$10,000 judgment against it, 2¢., $5,000. The smaller 
judgment constitutes the “common burden” of the de- 
fendants here, to which contribution applies. Legislation 
is required to compromise between the two judgments, as 
has been proposed, e.g., striking an average or devising an 
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applicable percentage formula. Based upon judicial prin- 
ciples of contribution, Transit is entitled to no more than 
$5,000 from the United States. 


ARGUMENT 


I 


Transit Was Liable As A Concurrent Tortfeasor Whose 
Violation Of Traffic Rules Caused The Accident. The 
District Court Therefore Properly Denied Transit’s 
Claim For Indemnity Against The United States, The 
Other Tortfeasor. 


The accident in this case presents a typical situation 
in which the negligence of “concurrent tortfeasors”? coin- 
cided to cause injuries to a third person and both tort- 
feasors should share in the common obligation to the in- 
jured party. George’s Radio, Inc. v. Capital Transit Co., 
75 U.S. App. D.C. 187, 126 F. 2d 219; Knell v. Feltman, 
85 U.S. App. D.C. 22, 174 F. 2d 662. While we disagree 
with the precise allocation by the district court of the 
burden between Transit and the United States (Point IT, 
infra), we think it is clear that some method of contribu- 
tion was required. Transit was properly held liable to 
the plaintiff and its claim for complete exoneration and 
for an award of indemnity over against United States was 
properly denied by the court below. The appeal by 
Transit in No. 14,649 is without basis. 


A. Transit’s Liability. 

In the first place, the record here plainly supports, if 
it did not require, the verdict of the jury that Transit’s 
negligence proximately caused the accident and that it 
was a concurrent tortfeasor. 

Transit’s bus was left parked at an angle, obstructing 


the westbound lane of traffic, in flagrant violation of law. 
Assuming that Section 76 of the District of Columbia 


2To use the term preferred by this court. Knell v. Feltman, 85 
U.S. App. D.C. at 23, n. 1, 174 F. 2d at 6638, n. 1. 
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Traffic and Motor Vehicle Regulations permitted the bus 
to stop briefly in the second lane in order “to actually 
take on or let off passengers”,” the express terms of that 
section forbade any further standing outside the extreme 
right lane, whether double parking or parking at an angle. 
Supra, p. 4. The Municipal Court of Appeals has 
held that Section 76 is a safety statute, and that viola- 
tion constitutes negligence. Violette v. Campbell, 134 A. 
24 330. Despite Transit’s protestations (Brief, pp. 12- 
14), other courts have also uniformly stressed the safety 
aspect of requirements—phrased like Section 76—that ve- 
hicles be parked parallel to, and a certain distance from 
the curb, and considered violations to be prima facie neg- 
ligence or negligence per Se. E.g., Murphy v. St. Claire 
Brewing Co., 41 Cal. App. 9a 535, 107 P. 2d 273; N orthern 
Indiana Transit, Inc. v. Burk, 228 Ind. 162, 168-74, 89 N.E. 
2d 905, 908-10; Morton v. Meyer, 218 App. Div. 216, 218 
N.Y. Supp. 1 (4th Dept.) ; Pugh v. Akron-Chicago Trans- 
portation Co., 137 Ohio St. 164, 28 N.E. 2d 501; ef. Eber- 
hart v. Abshire, 158 F. 2d 24, 26-27 (C.A. 7); Jaggers v. 
Southeastern Greyhound Lines, 126 F. 2d 762, 766 (C.A. 
6). See also 17 A.L.R. 2d 582, 585. 

As the Indiana court noted, the purpose of these rules 
is “to prohibit the operator of any motor vehicle from 
occupying an unreasonable amount of the street when 
stopped or parked, so that the safety of other moving 
traffic would be protected by giving the moving traffic as 
much space as possible.” Northern Indiana Transit, Inc. 
v. Burk, 228 Ind. at 169, 89 N.E. 2d 908. The aptness 
of this comment is underlined by @ remarkable similarity 


stops to load or unload 
DaD en e provided 
nably impede or 


movement. 
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of facts. In Burk, a bus was illegally parked at an angle 
upon a four-lane city street and another vehicle, negli- 
gently driven, collided with it. One of the bus passen- 
gers was injured and the transit company was held liable. 

Likewise, because Transit’s bus blocked the westbound 
lane, two-way traffic was squeezed into the single open 
lane devoted to eastbound vehicles.* This obstruction in- 
evitably impaired the safety of passengers and vehicles. 
Instead of passing with ease, drivers were forced to ma- 
neuver carefully past a bottleneck and the appearance 
of opposing traffic became extraordinarily hazardous. A 
collision, and the injuries to the plaintiff, resulted. 

Transit’s negligence was certainly not excused by the 
regulation which required its driver to stop, give assist- 
ance and identification in the event of personal injury or 
substantial property damage (Transit brief, pp. 10-11). 
This is the common provision directed against “hit and 
run” drivers, which requires only that a driver stop as 
soon as reasonably possible, return to the scene of the 
collision and do, or offer to do, the acts required (5A 
Am. Jur. Automobiles and Highway Traffic, Secs. 1186, 
1191). It neither required nor justified the action of 
Transit’s driver, who left his vehicle blocking traffic. 
J.A. 58-59.° 

Furthermore, proximate causation is abundantly proven 
against Transit since, as we have shown, the accident 
here was precisely the kind of danger which Section 76 


‘Transit asserts that “there was at least one entirely clear lane 
of Irving Street left unobstructed for moving traffic” (Transit 
brief, p. 10). But Irving Street is open for two-way traffic (p. 2, 
supra) and the squeeze into “one entirely clear lane’ was what 
caused the accident. Section 76 itself recognizes the necessities of 
two-way traffic by prohibiting at any time parking which will 
“unreasonably impede or interfere with orderly two-way traffic” 
while, on one-way streets, requiring only that “one lane be kept 
open for moving traffic’. See n. 3, supra. 


5 Furthermore, Transit’s driver was quite aware that, in this 
case, there was not any personal injury or substantial property 
damage to bring Section 17 of the traffic regulations into play. 
J.A. 64, 70-71. 
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sought to avert. Ross Vv. Hartman, 78 U.S. App. D.C. 
217, 218, 139 F. 2d 14, 15, certiorari denied, 321 U.S. 790; 
see Kernan v. American Dredging Co., 355 U.S. 426, 432. 
And the fact that the negligence of the mail truck driver 
was an additional cause does not exonerate Transit. It 
+5 well settled that a tortfeasor is not relieved by inter- 
vening negligent acts which are reasonably foreseeable. 
Kendall v. Gore Properties, 98 U.S. App. D.C. 378, 386- 
87, 236 F.2d 673, 681-82; Boland v. Love, 95 U.S. App. 
D.C. 337, 344, 222 F. 2d 27, 34-35; Restatement of the 
‘Law of Torts, Secs. 447, 449; Prosser, Torts (2d ed.), pp- 
966-71. The question is one for the jury (cases, ibzd.) 
which held Transit liable. Indeed the number of such liti- 
gated collision cases (see p. 8, supra) and the existence of 
the regulation compel the conclusion that the accident here 
was only too foreseeable a consequence of Transit’s negli- 
gence. See Eberhart v. Abshire, 158 F. 2d at 27-28; 
Northern Indiana Transit, Inc. v. Burk, 228 Ind. at 175-78, 
89 N.E. 2d at 911-12.’ 


6 Howard Vv. Swagart, 82 U.S. App. D.C. 147, 151, 161 F. 2d 
651, 655, cited by Transit (Brief, pp. 14-15), enunciates the same 
rule. In that case, the alleged negligence of a parking garage led 
to theft of a vehicle by one of the garage employees and a collision 
occurred one-half day later when the car was being driven by an 
acquaintance of the thief, who had borrowed it. While the collision 
was held not to be a foreseeable result of the theft, accidents can 
be anticipated from creation of a traffic hazard, as in the instant 
case. 


7 Transit’s other defenses against the plaintiff are likewise 
without basis. See Transit brief, pp. 23-26, Slingland brief, pp. 
10-11. The jury panel was proper, although it was two-thirds 
federal employees. The jury did not even decide any issue involv- 
ing the United States. See Judge Pine’s charge, J.A. 77. The 
district court’s charge on res ipsa loquitur was correct since it 
clearly stated that the inference “warrants but does not require 2 
finding of negligence”. J.A. 78. 
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B. Denial of Transit’s Claim For Indemnity. 


In view of the concurring negligence of Transit and the 
United States, the court below correctly refused to award 
indemnity and thereby to put the burden of the damages 
entirely upon one of the two tortfeasors. 

This Court has stressed the difference between the 
shifting of liability through indemnity, and the sharing 
of liability through contribution (George’s Radio, Inc. v. 
Capital Transit Co., 75 U.S. App. D.C. 187, 190, 126 F. 2a 
219, 222), as have all other authorities.? In this jurisdic- 
tion, indemnity has been approved (absent a contract 
therefor) only in a few situations—typically, where one 
tortfeasor failed to exercise due care while the other was 
not liable under ordinary negligence principles, but only 
because of an absolute, nondelegable duty (e¢.g., a munici- 
pality for defects in highways) or because of vicarious, 
imputed liability. George’s Radio, Inc. v. Capital Transit 
Co., 75 U.S. App. D.C. at 190, 126 F. 2d at 222; Washing- 
ton Gas Light Co. v. District of Columbia, 161 US. 316; 
George A. Fuller Co. v. Otis Elevator Co., 245 U:S. 489 ; 
Warner v. Capital Transit Co., 162. F. Supp. 253, 255 (D. 
D.C.). On the other hand, where both tortfeasors are 
negligent, contribution and not indemnity is the rule. The 
most common type of contribution case, illustrated again 
here, is a motor vehicle accident in which both drivers vio- 
Jated traffic regulations. E.g., Knell v. Feltman, 85 U.S. 
App. D.C. 22, 174 F. 2d 662; George’s Radio, Inc. v. Capi- 
tal Tramsit, Inc., supra; see Note, 45 Harv. L. Rev. 349, 
353. 

While, in result, indemnity is “only an extreme form 
of contribution”, this Court’s distinction between the two 


8See Prosser, Torts (2d ed.) pp. 246-51; Davis, “Indemnity 
Between Negligent Tortfeasors: A Proposed Rationale”, 37 Iowa 
L. Rev. 517; Hodges, “Contribution and Indemnity Among Tort- 
feasors,” 26 Texas L. Rev. 150, 150-51; Leflar, “Contribution and 
Indemnity Between Tortfeasors”, 81 U. Pa. L. Rev. 130, 130-31, 
146-47; Bohlen, “Contribution and Indemnity Between Tortfeas- 
ors”, 21 Corn. L. Q. 552, 22 Corn. L. Q. 469; Note, 45 Harv. L. 
Rev. 349. 


® Slattery v. Marra Bros., 186 F. 2d 134, 188 (C.A. 2), certiorari 
denied, 341 U.S. 915. 
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concepts, and its reluctance to expand indemnity, are 
soundly based. Because the common law prevented an 
equitable division of damages between concurrent tort- 
feasors, indemnity principles were developed to shift the 
burden entirely in the extreme situations recognized by 
this Court.” Those other jurisdictions which have ex- 
panded indemnity further were prompted to do so by 
their continwng lack of power to order contribution.” 
Commentators have criticized the resulting intrusion of 
indemnity into areas where, actually, contribution is “the 
only rational remedy”, and have characterized as wholly 
unworkable the rules developed to define the drastic 
remeydy of indemnity, @-9-, elaborate distinctions between 
active and passive negligence, primary and secondary lia- 
bility.”* They have concluded that, where contribution 
+5 available, indemnity should only be narrowly used.** 

The District of Columbia is one of the fortunate juris- 
dictions which never initially extended the use of indem- 
nity and, instead, established contribution by judicial de- 
cision. Supra, p. 11. There is clearly no ground at this 


10}n all ju unds of indemnity recognized by 
this Court rep al starting points of the doctrine. 
Davis, supra, . ff.; Hodges, supra, 26 Texas 
L. Rev. 153ff.; Leflar, supra, . L. Rev. at 147ff.; Note, 45 
Harv. L. Rev. at 351. 


11 Bohlen, supra, . Q. at 553-54, 568, 22 Corn. L. Q. 
at 469, 486; Note, _ Rev. at 351-53; Book Review, 45 
Yale L.J. 1528, 1532; Slattery V. Marra Bros., 186 F. 2d at 138. 


12 Note, 45 Harv. L. Rev. at 353. 


13 Davis, supra, 37 Iowa L. Rev. at 539-44; Hodges, supra, 26 
Texas L. Rev. at 150, 157-60; Leflar, supra, 81 U. Pa. L. Rev. at 
155-56; Note, 45 Harv. L. Rev. at 351-53. 


14 F.g., Bohlen, supra, 22 Corn. L. Q. at 486; Hodges, supra, 26 
Texas L. Rev. at 152; Leflar, supra, 81 U.- Pa. L. Rev. at 159. 


15 Prosser lists five other American jurisdictions (and a possible 
sixth) which, | the District of Columbia have adopted contribu- 
i e. In addition, 2 


variety of contribution s 
states. Prosser, Torts (2d ed.), 
proposed. See infra, pp. 15-18. 
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time to turn the clock back and share the confusion of 
other jurisdictions, instead of applying the flexible and 
fair instrument of contribution. 

For this reason, the few authorities culled by Transit 
from other jurisdictions are completefly inapplicable here. 
A “last clear chance” principle, imposing indemnity upon 
the last tortfeasor, has been used elsewhere on a few 
occasions “to avoid a harsh rule where enforcing contri- 
bution would have achieved a more just result”. 45 Harv. 
L. Rev. at 354. The chief example, Nashua Iron and Steel 
Co. v. Worcestor Nashua R.R. Co., 62 N.H. 159, cited by 
Transit (Brief, pp. 19-20), was early criticized by Profes- 
sor Bohlen as a “sheer anomaly”; and he later amplified 
his strictures and noted that the case had no substantial 
following outside New Hampshire. Bohlen, “Contribution 
and Indemnity Between Tortfeasors”, 22 Corn. L. Q. at 
483-84. Indeed, the Supreme Court has explicitly held 
that the chronological order of negligent acts by concur- 
rent tortfeasors does not give rise to indemnity. Union 
Stock Yards Co. v. Chicago, B. € Q. R. R. Co., 196 U.S. 
217, 227-28. 

In this Court, contribution is available to achieve the 
desired “more just result” (45 Harv. L. Rev. at 353). 
Consequently, the “last clear chance” rule is applied here 
only in its ordinary manifestation, to excuse the contribu- 
tory negligence of a plaintiff. E.g., Landfair v. Capital 
Transit Co., 83 U.S. App. D.C. 60, 165 F. 2d 255. Between 
negligent defendants, as Judge Morris has indicated, it 
is inapplicable except as subsumed under the problem of 
proximate causation. Menter v. Barnes, 47 F. Supp. 932, 
933 (D. D.C.); see Pangborn v. Central Ry. of N.J., 18 
N.J. 84, 100-02, 112 A. 2d 705, 713-14. We have already 
demonstrated, supra, p. 10, that under the established 
rules of proximate causation, the subsequent negligence 
of the United States was not sufficient to excuse Transit, 


16 Bohlen, “Contributory Negligence”, 21 Harv. L. Rev. 233, 242, 
n. 5. 
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and since both tortfeasors were liable, contribution was 
properly ordered.” 

Nor is there any basis to Transit’s reliance upon 
United States v. Savage Truck Line, 209 F. 2d 442 (C.A. 
4), certiorari denied, 347 U.S. 952 (Transit brief, pp. 16- 
18). There, liability for indemnity was based largely upon 
a ‘contract between the parties. Dicta cited by Transit 
arose from the law of another jurisdiction, not persuasive 
here. It may be noted, furthermore, that even under the 
rule of primary and secondary fault mentioned in Savage 
Truck Line, the driver of an illegally parked vehicle is 
held equally at fault with one who collides into it and, 
therefore, is not entitled to indemnity. Cf. DeBardelaben 
v. Stallings, 226 F. 2d 951 (C.A. 4); Krametbauer v. Mc- 
Donald, 44 N.M. 473, 104 P. 2d 900. 

Finally, there is nothing to Transit’s theory that it 
and the United States violated different standards of care, 
and that indemnity follows. Only four months ago, pre- 
cisely the same contention by Transit in another case was 
rejected in the court below. In Warner v. Capital Transit 
Co., 162 F. Supp. 253 (D. D.C.), the district judge pointed 
out that degrees of negligence have never been recognized 
in this jurisdiction and that if both tortfeasors are negli- 
gent, notwithstanding that one is a carrier, contribution 
is appropriate. 162 F. Supp. at 256. Im any event, in 
the instant case, it is apparent that Transit’s liability did 
not arise because of any higher degree of care required 
of it, but because it violated an explicit traffic regulation 
applicable to all vehicles.** The negligence of its driver 


17 Moreover, this case does not fit Transit’s own criterion for a 
“last clear chance”, which requires that Transit have been in a 
perilous situation from which it could not, but the United States 
could, prevent the accident (Transit brief, p. 16). Transit’s driver 
left the bus illegally parked for perhaps ten minutes but he was 
aware of its position and he was always near enough to have 
moved it and removed the danger. See facts, supra, pp. 2-8. 


18 See Hodges, supra, 26 Texas L. Rev. at 161-62, commenting 
upon the Texas case cited by Transit and pointing out the different 
kinds of duties owed by carriers. 
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was of the same order, therefore, as that of the federal 
employee and liability should be shared. 


II 


The District Court’s Measure Of Contribution Was 
Erroneous In View Of The Entry Of A $10,000 Judg- 
ment Against The United States, Which Precludes 
Requiring The United States To Pay One-Half The 
$15,000 Judgment Against Transit. 


In No. 14,706, the United States challenges the district 
court’s allocation of damages between the tortfeasors. By 
order of July 1, 1958, Judge Pine directed that Transit 
and the United States were each entitled to contribution 
against the other in any amount exceeding one-half the 
judgment against it, which is paid to the plaintiff (J.A. 
22). The judgment against Transit upon verdict and 
remittitur is in the amount of $15,000 (J.A. 18, 18-19); 
judgment against the United States was fixed by the court 
in the amount of $10,000 (J.A. 19, 21). Plaintiff will pre- 
sumably execute upon the larger judgment and the order 
below will require the United States to contribute one- 
half of Transit’s obligation, 7.e., $7,500. We submit that 
this result is erroneous and that the contribution required 
of the United States should be reduced. 

The issue here, how to direct contribution when in- 
consistent judgments are entered against concurrent tort- 
feasors, was called an “unsolved problem” twenty years 
ago. Gregory, “Contribution Among Tortfeasors: A Uni- 
form Practice,” 1938 Wise. L. Rev. 365, 394. Neither 
the proposed Uniform Contribution Among Tortfeasors 
Acts nor judicial decisions have resolved it. And, in this 
Court, such details of contribution schemes have never 
been settled. Henry Fuel Company v. Whitebread, 99 
U.S. App. D.C. 9, 13, 236 F. 2d 742, 746. Although aris- 


19In Henry Fuel Company Vv. Whitebread, 99 U.S. App. D.C. at 
13, 236 F. 2d at 746, the court adverted to the Note at 68 Harv. 
L. Rev. 697 and to McKenna V. Austin, T7 U.S. App. D.C. 228, 134 
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ing infrequently, the instant question is of particular in- 
terest to the Government. Since the Tort Claims Act 
pars a jury trial (28 U.S.C. 2402), an action brought 
against the United States and other tortfeasors may g° 
before separate tribunals—judge and jury—even in @ 
single trial, and result in different awards of damages 
against them, as in this case. See United States v. Yellow 
Cab Co., 340 U.S. 543, 555. 

Ordinarily, when contribution is being considered, only 
a single judgment amount is involved. At trial, a single 
tribunal fixes the amount of damages applicable to all 
tortfeasors sued by the injured party, or impleaded in 
the action. This same amount is also presumptively the 
damages recoverable against an absent tortfeasor. Since 
each is potentially liable to the plaintiff in the entire 
amount, a fair sharing of the burden requires an equality 
of payments. The usual device is an order which entitles 
each tortfeasor to obtain contribution for amounts paid 
by him above his pro rata share of the judgment. When 
paying a pro rata share, the tortfeasors also respectively 
pay equal proportions of the damages assessed against 
each of them—e.g., two tortfeasors, each pays 50 percent 
of the judgment, i.e., 50 percent of the amount of his own 
obligation. E.g., Knell v. Feltman, 85 U.S. App. D.C. at 
93, 27, 174 F. 2d at 663, 667 ; Section 1(b) of the Uniform 
Contribution Among Tortfeasors Act, as revised in 1955, 
9 Uniform Laws Ann., 1957 Cum. Supp., P. 14. 

In the instant case, however, the district court’s routine 
application of the same rule was erroneous. For here, 
unlike the ordinary situation, the liability of the United 
States to the injured party was neither actually, pre- 
sumptively, nor potentially, the same as Transit’s. It was 
definitely fixed by the court at $10,000. Consequently, the 
contribution order, which requires us to pay one-half of 
the $15,000 judgment against Transit will result in an 


F. 2d 659, as representing significant suggestions. We believe that 
both these authorities demonstrate that the order below was er- 
roneous, as is developed, infra. 
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uneven contribution. The amounts are equal, $7,500 
apiece. But the United States will be burdened with 75 
percent of its $10,000 liability to Miss Slingland, while 
Transit pays only 50 percent of its $15,000 liability. In- 
deed, since the district court held that our contribution 
depended entirely upon the extent of Transit’s greater 
liability, the order below would evidently have been the 
same even if the judgment against us, in favor of the 
plaintiff, had been in the amount of $7,500 or less. A rule 
which could require a “contribution” equal to, or greater 
than, the damages recoverable from us by the plaintiff 
herself is patently invalid. 

The approach of the order below has been decried by 
the only authorities which appear to have specifically 
dealt with this problem. Gregory, “Contribution Among 
Tortfeasors: A Uniform Practice,” 1938 Wisc. L. Rev. 
365, 393-94; Note, 68 Harv. L. Rev. 697, 705. They both 
recognized the unfairness of imposing upon a tortfeasor 
in the position of the United States a disproportionate 
burden based upon the larger liability of another. Sig- 
nificantly, a high judgment against one tortfeasor has 
been generally held not to bind others, who may resist 
contribution by contesting damages, even though their lia- 
bility to the injured party has not been settled by litiga- 
tion. See, eg., Gregory, supra, 1938 Wise. L. Rev. at 
394; Sattelberger v. Telep, 14 N.J. 353, 102 A. 2d 577; 
Western Casualty & Surety Co. v. Milwaukee Gen. Const. 
Co., 213 Wise. 302, 251 N.W. 491; ef. City of Charlotte v. 
Cole, 223 N.C. 106, 25 S.E. 2d 407; Consolidated Coach 
Corp. v. Burge, 245 Ky. 631, 54 S.W. 24d 16. Certainly 
the United States should be in a more secure position 
than such tortfeasors; a subsequent judgment against 
others should not impose additional liability upon one who 
has litigated with the injured party and whose liability 
is fixed. 

We submit that the result below is also precluded by 
the reasoning of prior decisions of this Court. In Yellow 
Cab Co. v. Dreslin, 86 U.S. App. D.C. 327, 181 F. 2d 626, 
it was held that no contribution could be obtained from 
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a concurrent tortfeasor who was not liable to the injured 
party because of a defense personal to him (e.g., husband- 
wife relation) ; in the same way, the extent of contribution 
should be based upon the amount of the individual lia- 
bility to the injured party. } 

Even more striking is McKenna v. Austin, 77 U.S. App. 
D.C. 228, 134 F. 2d 659. Discussing the effect of a settle- 
ment with one concurrent tortfeasor upon the right of 
contribution, Justice Rutledge emphasized that settlements 
should be final; he described methods of assuring that 
a settling tortfeasor would not be required to make sub- 
sequent additional payments. 77 U.S. App. D.C. at 234- 
35, F. 134 F. 2d at 665-66. The proposed Uniform Con- 
tribution Among Tortfeasors Act stresses even more un- 
qualifiedly the finality of settlements. Section 4, 9 Uni- 
form Laws Ann., 1957 Cum. Supp. Pp. 19-20. But, if a 
tortfeasor’s voluntary agreement fixes his liability and 
bars subsequent contributions, @ fortiori a judgment en- 
tered after trial should be the sole measure of such con- 
tribution. 

Accordingly, the rule adopted for contribution in the 
instant case must, first of all, assure that in no event 
would contribution exceed the amount of the judgment ob- 


20 Under both McKenna V. Austin and the Uniform Act, settle- 
ments in good faith make the settling tortfeasor entirely invulner- 
able to subsequent demands for contribution by other tortfeasors. 
Justice Rutledge, in McKenna V. Austin, had indicated that the 
alternatives were to throw the burden of a higher subsequent 
judgment (¢.g., if two tortfeasors, more than twice the settle- 

the non-settling tortfeasor, requiring him to pay 
by subtracting from the 

tortfeasor. 77 U.S. App. 

4 F. 2d at 665-66. Section 4 of the 1955 revised 


Note, 68 Harv. L. Rev. at 
d at 9 Uniform 
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tained by the injured party against the concurrent tort- 
feasor. Indeed, we submit that the decisiveness of the 
judgment against the United States requires that our 
contribution must be limited to a pro rate share of it, 
i.e., to 50 percent of $10,000, or $5,000. Expressed as 
a general rule, this method would require contribution 
based upon the smaller of inconsistent judgments out- 
standing against concurrent tortfeasors. While a heavier 
burden is put upon the tortfeasor with a larger judgment, 
the result conforms to the principle that contribution 
arises from “a common burden in which the parties stand 
in equali juri and which in equity and good conscience 
should be equally borne.” George’s Radio, Inc. v. Capital 
Transit Co., 75 U.S. App. D.C. at 190, 126 F. 2d at 222; 
Yellow Cab Co. v. Dreslin, 86 U.S. App. D.C. at 328, 181 
F. 2d at 627; Gregory, “Contribution Among Tortfeasors: 
A Uniform Practice,” 1938 Wise. L. Rev. at 369, 394; see 
Phillips-Jones Corp. v. Parmley, 302 U.S. 233, 236. The 
amount of damages which constitutes the “common bur- 
den” of the United States and Transit is only $10,000; and 
it is this liability alone which may fairly be shared. 

An alternative compromise solution has been proposed 
by the Note in 68 Harv. L. Rev. 697, 705-06." It would 
make the judgments a controlling, but not a decisive fac- 
tor by directing that each tortfeasor pay the same per- 
centage of his respective judgment. The applicable per- 
centage would be the ratio of the higher judgment to the 
sum of the two judgments. In this case $15,000 (the 
higher judgment) divided by $25,000 (the sum) equals 
3/5 or 60 percent. This percentage is multiplied by each 
judgment to yield the amount to be paid by the respective 
tortfeasors. For Transit, 60 percent of $15,000 equals 
$9,000; for the United States, 60 percent of $10,000 equals 
$6,000. 


21 Professor Gregory’s compromise suggestion was to strike an 
average between the inconsistent judgments. 1938 Wisc. L. Rev. 
at 398. However, this method would not guarantee that the lower 
ee would not be exceeded and we do not consider it de- 
sirable. 
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Either of these methods would avoid the pitfall of the 
district court’s theory under which a tortfeasor might 
be required to contribute more than the actual amount of 
hig liability to the injured party. However, the percent- 
age proposal—while a fair compromise—departs entirely 
from both judgment amounts and we think that such a 
result probably must be achieved by appropriate legis- 
lation, towards which, indeed, the law review note was 
directed. 68 Harv. L. Rev. at 705-06. Here, in the ab- 
sence of such legislation and based upon previously de- 
veloped judicial principles of contribution, it would ap- 
pear that contribution must be limited to the liability 
common to Transit and the United States—$10,000, and 
that the maximum contribution to which Transit was en- 
titled was $5,000. 


CONCLUSION 


‘We respectfully submit that the district court’s order 
of July 1, 1958, should be modified, so that the contribu- 


tion of the United States to Transit is limited to $5,000, 
one-half the liability of the United States to the plain- 
tiff; and that, in other respects, the judgments below 
should be affirmed. 
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QUESTION PRESENTED 


1. In the opinion of the appellee, Transit, in No. 14,706 
the question presented is whether the District Court in the 
exercise of its discretion properly apportioned contribu- 
tion equally between concurrent tortfeasors, whose com- 


mon liability to the plaintiff had previously been judicially 
determined, although the amount of damages awarded the 
plaintiff against each tortfeasor was in different amounts? 











Factual Statement 
Summary of Argument 
Argument No. 14,649 


1. There was no substantial evidence of negligence 
to warrant submission of the case to the jury .... 


2. The Court erroneously denied Transit’ request 
for a new panel, when it was disclosed that 16 of 
the 25 prospective jurors were United States 
employees 


3. The Court erred in charging the jury that by virtue 
of the doctrine of res ipsa loquitor it was incum- 
bent on Transit to rebut an inference of negligence 


4. Transit was entitled to complete exoneration or 
indemnity from the United States on its cross- 


Argument No. 14,706 


1. The District Court’s measure of contribution was 
proper under the circumstances 


Conclusion 
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This brief presents the reply of D. C. Transit System, 
Inc., as appellant in Transit’s appeal (No. 14,649) and the 
response of D. C. Transit System, Inc., as appellee, in the 
appeal of the United States (No. 14,706). 


FACTUAL STATEMENT 


The parties in these appeals are in substantial accord as 
to the statement of facts. However, both the United States 
and the plaintiff below have misinterpreted the testimony 
of the mail truck driver, the employee for whose negligence 
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the United States was held liable to the plaintiff. The 
United States and the plaintiff both state that the mail 
truck driver was forced into the rear of Transit’s parked 
bus by oncoming traffic (Brief for the United States, p. 3; 
Brief for Slingland, p. 6). The mail truck driver testified 
on direct examination that he stopped behind the parked 
bus for a couple of minutes, and then started to pull around 
it and misjudged the distance striking the bus. (J-A. 49, 
47). On eross-examination by the U. S. Attorney, the 
mail driver again repeated this statement, and further tes- 
tified that no traffic was proceeding easterly on Irving 
Street (oncoming) (J.A. 53) that forced him into the bus. 
Over objection of Transit, the witness was permitted to 
read a prior written statement of his, but he still testified 
that there was no oncoming traffic that forced him into 
the bus (J.A. 54). Finally, in desperation counsel for the 
United States read this prior statement into evidence (J.A. 
54). It is obvious that the mail truck driver did not testify 
in conformity with this prior statement, which served 
merely to impeach the government’s own employee and 
did not have any probative value as proof of the fact the 
Government wished to establish. Southern Ry. v. Gray, 
941 U.S. 333, 337 (1916).” 


‘The candid testimony of the mail truck driver demon- 
strates that he misjudged the distance in attempting to 
pull around the bus, and not that he was ‘‘squeezed’’ or 
forced into it by oncoming traffic. | 


that the statement read to him by the United 

as correct when made. After reading it, he 

i : % remember no traffic going east.’’ When 

the United States Attorney then read aloud the statement and elicited in 

response to a leading question that ‘‘I had to get in just that close’’, this 

was merely impeaching his own denial of eastbound traffic (J.-A. 53) and 
not affirmative evidence of that fact. 
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SUMMARY OF ARGUMENT 


In No. 14,649 Transit was entitled to a directed verdict 
as all parties agree that the original stopping of the bus 
was not in violation of Traffic Regulation 76, and after the 
initial collision with the Coca Cola truck the bus driver 
was required by Traffic Regulation 17 to leave his bus in 
that position. Even if Transit was in violation of Traffic 
Regulation 76, the plaintiff was not in a position to claim 
this was negligence, as the regulation is designed to aid the 
flow of traffic and is not a general safety regulation. Fur- 
ther assuming Traffic Regulation 76 is applicable, it is clear 
that the proximate cause of this accident was not the viola- 
tion of this regulation, but rather the action of the mail 
truck driver, who stopped behind the bus for a few minutes 
and in attempting to go around it misjudged his distance. 


Transit was entitled to full exoneration or indemnity 
from the United States on the doctrine of last clear chance, 
as Transit could have recovered from the United States 
on that theory for its property damage. Further, Transit 
is entitled to this indemnity or exoneration as Transit and 
the United States violated different degrees of care to 
the plaintiff, and the United States should not be allowed 
to benefit from the extraordinary standard of care imposed 
on a carrier in relation to its passenger. 


The jury panel and the jury finally selected, composed 
predominantly of government employees, did not afford 
Transit the impartial panel it was entitled to in a case 
in which the United States is directly and financially in- 
volved as a civil litigant. 


The trial court erred in charging that the doctrine of 
res ipsa loquitor required Transit to rebut the inference of 


negligence, even though Transit presented affirmative evi- 
dence. Sweeney v. Erving, 228 US. 233, 241 (1913). 


In No. 14,706, if it is necessary to reach this appeal, 
Transit contends that the District Court properly exercised 
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its discretion in apportioning contribution equally between 
the United States and Transit. Contribution is an equit- 
able principle designed to distribute the loss equally among 
concurrent tortfeasors. Once the common liability of the 
United States and Transit to the plaintiff was established 
the District Court was correct in apportioning contribution 
equally, which is consonant with equity and current local 
practice. 


ARGUMENT 
No. 14.649 


l. There Was No Substantial Evidence of Negligence to 
Warrant Submission of the Case to the Jury 


Both the plaintiff below and the United States virtually 
admit that under Traffic Regulation 76 Transit could double 
park or angle into the curb to take on or discharge pas- 
sengers, but argue that the bus driver violated this regu- 
lation when he left his vehicle in that position after the 
original collision with the Coca Cola truck. (Brief for 
the United States, p. 8, n. 3; Brief for Slingland, p. 4). 
This contention overlooks the fact that the bus driver after 
this initial accident had to determine the extent of the 
damage and comply with the requirements of Traffic Reg- 
ulation 17, which require the driver of a striking vehicle 
to “‘stop”’ and to give certain information to the owner 
of the struck vehicle. The argument of the plaintiff and 
the United States that Traffic Regulation 17 did not require 
the actions of the bus driver in this case ignores the fact 
that it was for this driver at that time to determine what 
was necessary to comply with the regulation, under peril 
of criminal sanctions if his judgment was in error. The 
fact that the bus driver chose the prudent course to comply 
with the regulation is in conformity with the law of this 
jurisdiction. As the court said in Scott v. District of Co- 
lumbia, 55 A. 2d 854 (D.C. Mun. App. 1947), involving the 
interpretation of the term ‘¢snbstantial damage’’ in the 
regulation : 
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... if there is any doubt about it he [the striking 
driver] should obey the statute and not take the chance 
involved in leaving the scene of the accident. Jd. at 
p. 855. 


Thus the bus driver followed this law and did not ‘‘take 
the chance’’ of moving his vehicle and taking unto himself 
the interpretation of the requirements of this traffic regu- 
lation. ; 


Assuming for purposes of argument that the actions of 
the bus driver in leaving his vehicle after striking the 
Coca-Cola truck and allowing it to remain nosed into the 
curb was not permissible under Traffic Regulation 76, 
despite the requirement of Traffic Regulation 17, such a 
violation is immaterial. This regulation clearly was in- 
tended to promote the flow of traffic and not a general 
safety statute. In the case of Maggitti v. Cloverland Farm 
Dairy, 201 Md. 528, 95 A. 2d 81 (1953), which involved an 
alleged violation of a double parking statute upon which 


the plaintiff relied for negligence, the court affirmed what 
amounted to a directed verdict for the defendant and said: 


If the declaration in the instant case relies upon an 
unlawful parking, in violation of the statute and not 
within the exception, it may be questioned whether the 
prohibition was designed to protect other users of the 
highway or affect their relative rights in any way. The 
legislatwe purpose was obviously to expedite traffic, 
as far as possible, for it is notorious that such park- 
ing impedes the flow of traffic even more than parking 
at the curb. (Emphasis added) 


It is obvious that Miss Slingland was not in a class in- 
tended to be protected by a regulation designed to aid the 
flow of traffic, as it is known that courts have been careful 
not to exceed the purpose which they attribute to the 
legislative branch. Prosser, Torts (2d Ed.) p. 154. It 
is generally held that ordinances regulating the place 
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where vehicles may stop, or park, are not intended to pre- 
vent collisions, Jd. at p. 158. 


‘Further, even assuming that Traffic Regulation 76 is 
applicable and that Transit was in violation of this regu- 
lation, it is obvious that this was not the proximate cause 
of the accident. The driver of the mail truck testified that 
he stopped behind the bus for a couple of minutes and that 
as he started to pull around it he misjudged the distance 
(J.A. 45, 47, 51). This type of accident was not the case 
of a driver suddenly confronted by a vehicle parked in 
violation of an ordinance, as in the cases cited by the 
United States and the plaintiff. Clearly the position of 
the bus was remote and unrelated to the negligence of the 
mail driver in misjudging the distance, after remaining 
behind the bus for a couple of minutes “‘at an absolute 
standstill’’, and could not conceivably be considered the 
proximate cause of the accident. Cf. Maggitti v. Clover- 
land Farms Datry, supra. 


2. The Court Erroneously Denied Transit’s Request for a 
New Panel, When It Was Disclosed That 16 of the 25 
Prospective Jurors Were United States Employees 


“In addition to the cases previously cited in Transit’s 
brief, the Court’s attention is invited to the recent decision 
of Judge Beard of the Municipal Court, who ruled in the 
cases of United States v. Hughlett and United States v. 
Avant, Washington Post and Times Herald, Dec. 2, 1958, 
p. B-1, that a jury panel made up exclusively of 20 gov- 
ernment employees is ‘‘illegally constituted.” Judge Beard 
said he was ‘‘greatly disturbed”’ by the high proportion of 
government employees on Municipal Court juries, as panels 
should be chosen from the population at large. The Judge 
drew the anology that a jury so constituted might be jast 
as partial in a case involving auto repairs allegedly charged 
for but not made as ‘‘a panel of General Motors employes 
trying this case in Detroit.”’ Consequently, the defend- 
ants were given the option of having their cases continued 
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for a new jury. This is exactly the action Transit requested 
in the instant case. 


The provisions of § 11-1420 D.C. Code (1951 Ed.) estab- 
lishing the qualification of government employees as jurors 
do not affect this point. The mere fact that such employees 
constitutionally may serve as jurors in criminal cases does 
not remove the unfairness of trying a case in which the 
United States is directly and financially involved, as a civil 
litigant, before a jury composed two-thirds (34) of gov- 
vernment employees. Transit employees are qualified for 
jury service, and yet, if the jury in the present case were 
composed of eight (8) Transit employees, it certainly would 
not be considered an impartial jury to which all litigants 
are entitled. 


3. The Court Erred in Charging the Jury That by Virtue of 
the Doctrine of Res Ispa Loquitor It Was Incumbent on 
Transit to Rebut an Inference of Negligence 

Appellee, Slingland, misunderstands the nature of the 
doctrine of res ipsa loquitor, when she asserts that the 
fact that Transit offered affirmative evidence distinguishes 
this case from one in which a defendant does not put in 
any evidence. (Brief for Slingland, p. 11). Res ipsa 
loquitor is a mere mechanical device which creates an 

inference to take the case to the jury. Underwood v. 

Capital Transit Co., 87 U.S. App. D.C. 68, 183 F. 2d 822 

(1950), cert. dented, 340 U.S. 931 (1951). This doctrine 

does not require the jury to find for the plaintiff and does 

not require the defendant to rebut the inference ‘‘whether 

the defendant introduces evidence or not.’? Sweeney v. 

Erving, 228 U.S. 233, 241 (1913). It is interesting to note 

that in both Sweeney v. Erving, supra, and Underwood v. 

Capital Transit Co., supra, the defendant did affirmatively 

offer evidence in defense, and yet in both cases the court 

held that it was not necessary for the defendant to rebut 
any inference created by the doctrine of res ipsa loquitor. 

Thus, the instruction to the jury in the trial court relative 
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to this doctrine that “‘you should weigh any evidence 
tending to overcome the inference, bearing in mind that 
it is incumbent upon the defendant to rebut the inference 


* + © (J.A. 78, Emphasis added) is clearly in error. 


4. Transit Was Entitled to Complete Exoneration or Indemnity 
From the United States on Its Cross-Claim 

The argument of the United States to defeat Transit’s 
elaim for indemnity or exoneration is without merit. The 
United States cites no case denying a claim for such relief 
based on the doctrine of last clear chance. The United 
States failed logically to distinguish the case of United 
States v. Savage Truck Line, 209 F. 2d 442 (4th Cir. 1953), 
cert. denied, 347 U.S. 952 (1954), in which case the United 
States successfully sought and obtained full indemnity 
based on the doctrine of last clear chance, despite the fact 
that both the United States and the defendant had been 
jointly held liable to the claimant in a prior action. In that 
ease the court recognized that the doctrine of last clear 
chance is correctly applicable to a case im which one co- 
defendant seeks indemnity from another co-defendant, for 
in such a case the one seeking indemnity is in the position 
of a plaintiff. Cf., Note, 47 Harv. L. Rev. 209, 216 (1933) 
(a defendant seeking contribution from his co-defendant 
on 2 cross-claim is as to his co-defendant a plaintiff with 
respect to the issue of contribution). Thus, Transit on 
its cross-claim was entitled to the benefit of the doctrine 
of last clear chance. Cf., Baber v. Akers Motor Lines, 94 
U.S. App. D.C. 211, 215 F. 9d 843 (1954) (defendant is 
entitled to instruction on last clear chance on its counter- 
claim against plaintiff). 

The application of the doctrine of the Savage case, supra, 
and Nashua Iron & Steel Co. v. Worcester &é Nashua R.R., 
62. N.H. 159 (1882), relied upon by Transit in this case, is 
recognized in ResTaTEMENT, RESTITUTION, § 94: 


A person who has become liable in tort to another 
because of ‘an injury caused by his negligent failure 
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to protect the other’s person or property from the 
tortious conduct of a third person is entitled to in- 
demnity from such third person for expenditures 
properly made in the discharge of such lability, af 
the payor could have recovered from the third person 
for an injury so caused to himself or to his own 
property. (Emphasis added) 


This doctrine was impliedly recognized in the case of 
Navarro v. Mayo, 81 U.S. App. D.C. 35, 154 F. 2d 313 
(1946) which did not involve a claim for indemnity by the 
carrier but rather one for property damage against its 
co-defendant. 


In reply to Transit’s citation of numerous cases and 
authorities the United States merely cites one lower court 
case and says ‘‘there is nothing to Transit’s theory that 
it and the United States violated different standards of 
care, and that indemnity follows’’. (Brief for the United 
States, p. 14). It is respectfully submitted that in view 
of the numerous countervailing authorities ‘‘there is 
nothing’’ to the United States’ response. 


ARGUMENT 
No. 14,706 


1. The District Court’s Measure of Contribution Was Proper 
Under the Circumstances 
If this Court decides that it is necessary to consider the 
appeal of the United States in No. 14,706, it is submitted 
that the action of the District Court is proper in appor- 
tioning the amount of contribution equally between the 
United States and D. C. Transit System, Inc. 


The issue presented by this appeal was recognized by 
one court without deciding the point, Englehardt v. United 
States, 69 F. Supp. 451, 455 (D. Md. 1947), and Transit 
agrees with the United States that it was unsolved twenty 
years ago. 
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The cases cited by the United States involving releases 
are inapposite as 4 different problem is involved, viz. 
finality of settlement, and yet even in this area it is held 
that a concurrent tortfeasor, who settles with a claimant, 
is not immune to suit for contribution from the other 
tortfeasor. Henry Fuel Co. v. Whitebread, 99 U:S. App. 
D.C. 9, 236 F. 9d 742 (1956). Furthermore, it is generally 
held that a settling tortfeasor is liable for full contribu- 
tion. Note, 68 Harv. L. Rev. 697, 704 (1955). Any reliance 
by the United States on the dicta of McKenna v. Austin, 
77 US. App. D.C. 928, 134 F. 2d 659 (1943), is misplaced. 
See, Henry Fuel Co. v. Whitebread, supra. 


Both authorities who have touched on this problem, and 
upon whom the United Sttes relies, have criticised the 
position of the United States just as severely as the dis- 
position made herein by the District Court. Gregory, 
‘Contribution Among Tortfeasors: A Uniform Practice,”’ 
1938 Wis. L. Rev. 365, 393; Note, 68 Harv. L. Rev. 697, 705 
(1955). 


In the present status of the law, Transit considers the 
action taken by the trial court in requiring each tortfeasor 
to contribute equally to the amount which the plaintiff is 
to receive as the one most consonant with equity and 
current local practice. 


- Contribution among tortfeasors exists only to distribute 
a common burden of loss equally among these responsible 
for it. Gregory, op. cit. at p. 394, Contribution is an 
obligation imposed by law, and rests on the principle that 
when parties stand in aequali jure, the law requires 
equality, which is equity, and that all should contribute 
equally to the discharge of the common liability. Thomas 
vy. Malco Refineries, 214 F. 2a 884, 885 (10th Cir. 1954), 
citing and relying on George’s Radio v. Capital Transit 
Co., 75 US. App. D.C. 187, 126 F. 2d 219 (1942). Con- 
tribution is an equitable doctrine based on principles of 
fundamental justice. Vickers Petroleum Co. v. Biffle, 239 
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F. 2d 602, 606 (10th Cir. 1956). It is obvious in the instant 
ease, if the United States and Transit are held liable to 
the plaintiff for the same injury occurring out of the 
same accident, in apportioning contribution the two parties 
should equally share the resultant damages suffered by 
either one. Any other apportionment would violate the 
principles of equity. 


Contrary to the contention of the United States, the 
monetary damages do not constitute the common obliga- 
tion. The common obligation is the showing that the 
fellow tortfeasor was liable with him for damage. 
Gregory, op. cit. at p. 372. It is this ‘‘common liability’’ 
that is essential to contribution. Knell v. Feltman, 85 
U.S. App. D.C. 22, 27, 174 F. 2d 662, 667 (1949). Common 
liability comes into existence ‘‘immediately after the acts 
of the tortfeasors which give rise to the cause of action 
against them.’’ Harper & James, Torts (1956), p. 718. 
Thus, if it is common liability that entitles one to con- 
tribution and this arises immediately after the accident, 
the later determination of inconsistent damages suffered 
by the plaintiff at the hands of concurrent tortfeasors is 
immaterial. There is a potential right to contribution 
immediately after the accident, which becomes fixed by 
judicial determination that each tortfeasor is liable to the 
plaintiff. Thus when the jury held the Transit Company 
liable to the plaintiff and the District Judge held the 
United States liable to the plaintiff, the common liability 
was fixed, subject to the appeal taken to this Court, and 
both the United States and the Transit Company were 
entitled to one-half the damages awarded to the plaintiff 
and paid by either one. Knell v. Felitman, supra. 


Cases cited by the United States and involving personal 
defenses of one tortfeasor, as Yellow Cab Co. v. Dreslin, 
86 U.S. App. D.C. 327, 181 F. 2d 626 (1950), are not 
applicable, for as that case shows at 328, 627 the reason 
why contribution is not allowed is that there is no 
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‘¢eommon liability,’? as a husband is not liable to his wife 
in tort. There must be a common tort liability, as in the 
instant case, to warrant contribution. 


‘In the instant case the trial court, after determining 
that the United States was liable to the plaintiff and 
receiving the jury’s verdict of liability upon the part of 
the Transit Company, had to determine the claims of the 
co-defendants against each other for contribution. It is 
to be remembered that upon a claim for contribution the 
claimant is a plaintiff as to his co-defendant. Note, 47 
Harv. L. Rev. 209, 216 (1933). The court in its discretion 
followed the general rule of equity and fundamental 
justice, upon which contribution is based, and apportioned 
the damages equally between the co-defendants. This is in 
accord with the general rule that ‘‘the pro rata shares of 
common liability are usually equal,’ Gregory, op. ci. at 
p. 372, and not apportioned on any comparative basis. 
Harper & James, op. cit. at p. 719. As one court stated 
it in Heimbach v. Hagen, 1 Wis. 2d 294, 83 N.W. 2d 710 
(1957) : 


Contribution between joint tort-feasors is in origin 
an equitable principle, and arises when one joint tort- 
feasor pays more than his equitable share of the 
damages. * * * Where there are two joint tort- 
feasors, that share is fixed by law at one-half. 


The application of equal apportionment in this case is in 
accord with the United States’ contention in the first part 
of its brief that ‘‘the burden of damages is shared among 
tortfeasors’’ (Brief for the United States, p. 5), and that 
there should be ‘‘an equitable division of damages between 
concurrent tortfeasors.’”? (Brief for the United States, 
p. 12). 
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CONCLUSION 


It is submitted that in No. 14,649 that Transit was 
entitled to a directed verdict because it was guilty of no 
negligence, and consequently its motion for judgment not- 
withstanding the verdict should have been granted. 
Failing that, Transit was entitled to complete exoneration 
or indemnity from the United States on the basis of last 
clear chance and the fact that Transit and the United 
States violated different standards of care to the 
plaintiff. Finally a new trial should be ordered before an 
impartial jury properly instructed on the effect of 
res ipsa loquitor. 


In No. 14,706, if it is necessary to reach this appeal, it 
it submitted that the discretion of the District Judge in 
apportioning contribution equally is proper, as contribu- 
tion is based on the equitable principle of equality among 
concurrent tortfeasors. 


Respectfully submitted, 


Frank F.. Roperson, 
Joun J. Ross, 
Attorneys for Appellant in ‘No. 14,649 
and Appellee in No. 14,706, 
810 Colorado Building, 
Washington 5, D. C. 
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